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THE N.S.W. COMPANIES (AMENDMENT) ACT 1960 
by 


BRIAN J. MCMAHON, LL.M. 
Solicitor of the Supreme Court of New South Wales 


Purpose of the Act 


The Companies (Amendment) Act 1960 is an ad hoc 
amendment of the principal Act brought down to deal with 
two main situations. In recent years many companies have 
financed their operations and expansion by borrowing 
rather than by issuing shares.™! One does not have to look 
far for the reason. Because of the fact that interest paid 
to debenture holders is deductible from the gross income 
of a company before the taxable income is arrived at!! 
and dividends paid to shareholders are not, many com- 
panies find it less expensive to borrow money at a high 
rate of interest than to issue shares on which it would pay 
a dividend at a lower rate. At the same time, of course, 
the investing public as a rule will obtain a better rate of 
return from investments of this nature rather than from 
shares. 


There were existing provisions™! in the Companies 
Act which gave the investor some measure of protection 
in the case of a share issue. The protection also extended 
to an issue of debentures. Unfortunately it never was (nor 
is it now) exactly clear what a debenture is. The definition 
in the Principal Act has not been amended and still defines 
a debenture thus: “Debenture includes debenture stock, 
bonds and any other securities of a company whether con- 
stituting a charge on the assets of the company or not.” 
Whilst there was doubt as to whether this definition 
covered, for example, an issue of unsecured notes, most 
companies assumed that it did not extend to such forms 
of investment as simple loans or fixed deposits. It was 
seldom then that an investor had the protection of a trust 
deed or prospectus (or for that matter, of any real informa- 
tion at all on the company’s affairs) with this type of 
investment. The Amendment Act sets out to give this 
protection. 


The second part of the Act is aimed at regulating some 
of the affairs of unit trust and vending machine companies 
and the like. These companies have created a new kind of 
equity which is essentially different from any type of 


[1] See the writer’s “A note on unsecured borrowing by companies” 
(1959), 12 A.C. & S.J. 40. 

[2] Income Tax and Social Services Contribution Assessment Act 
1936-1939, s. 52. 

[3] Companies Act 1936, ss. 136 et seq. 
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investment previously known to the Companies Act. Units 
were essentially different from shares as were the interests 
offered by vending machine companies in the profits of 
particular machines. The Amendment Act has attempted 
to _ these interests and to control their issue to the 
public. 


Unsecured borrowing 


Section 137 of the Principal Act restricts the allotment 
of shares or debentures except in association with a 
prospectus. The Amendment <Act!! goes further and 
prohibits any invitation to the public to deposit money 
with or lend money to a company, and also prohibits the 
company from accepting any such deposit or loan, unless 
a debenture is intended to be and is in fact issued in respect 
of each loan or deposit. This, of course, brings in its train 
the consequences of ss. 136-141 of the Principal Act relating 
to a prospectus. 


The draftsman at this stage is faced with a dilemma. 
He must require the company to issue debentures if he 
is to bring into force all the provisions relating to 
prospectuses without substantial amendment of the Prin- 
cipal Act. At the same time the word “debenture” may 
mislead an investor into thinking that his investment is 
something more substantial than it really is. In the 
Amendment Act the draftsman has resorted to the some- 
what awkward expedient of forbidding the company 
issuing the debenture from calling it a debenture, if the 
deposit or loan or acknowledgment of indebtedness is not 
to be secured by a charge over any of the company’s 
assets, and requiring it to call the document an unsecured 
note or an unsecured deposit note.! This method appears 
to the writer to obscure even more the true meaning of 
“debenture”’. 


The Victorian Companies Act 1958 (s. 36) restricted 
itself to prohibiting invitations to the public to deposit 
money with a company unless it was intended to issue a 
debenture. That Act also contains the same definition of 
“debenture” as is to be found in the N.S.W. Act. 


Advertisements 


Section 138 of the Principal Act is repealed and 
replaced by a new section which considerably restricts the 
limit of information that may be given about a company 
seeking investors’ money in advertisements. Broadly 
speaking, a company may show in its advertisement par- 
ticulars of the shares, debentures, deposits or loans, the 


[4] Now s. 137A of the Principal Act. 
[5] Now s. 137A (4) of the Principal Act. 
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date of registration of the company and its paid up capital, 
the general nature of the business of the company, the 
names of the directors and brokers and the place where a 
prospectus may be obtained. If any further information is 
given (such as embellishments of the company’s achieve- 
ments or a prognosis of its profits) the advertisement is 
deemed to be a prospectus, with all the consequences that 
that entails, notwithstanding any statement in the adver- 
tisement that it is not a prospectus. 


This restriction extends to advertising in the news- 
paper, on the radio, television, cinema or any other means 
whatsoever. 


Trust deeds 


Every company issuing debentures (and presumably 
this includes debentures which must not be called deben- 
tures!*]) must now provide either in the debenture itself 
or in a separate trust deed for the appointment of at least 
two trustees or a company to represent the interests of the 
debenture holders. Certain specified persons and companies 
are disqualified from acting as trustees. No form of trust 
deed is prescribed but certain provisions must be contained 
in it or are deemed to be contained in it. For example, the 
trustees are to be entitled to inspect the company’s books, 
to call for information, and to require the company to call 
a meeting of debenture holders in certain circumstances. 
This new section of the Act!) contains a further important 
proviso to be read into every trust deed notwithstanding 
anything in the deed to the contrary. 


A debenture becomes immediately enforceable if the 
court is of the opinion that the company had sufficient 
assets to cover the debentures at the time of their issue, 
that its assets (or the part intended to be the security for 
the debenture) if now realized would bring no more than 
sixty per cent of the principal outstanding, and that the 
assets on a going concern basis are worth less than the 
principal sum outstanding and the company is not earning 
the interest payable on that sum. 


Otherwise the terms of a trust deed are not laid 
down.'81 No doubt the legislature felt that competition 
among companies to borrow money would ensure equitable 
terms for the lenders. 





[6] The obscurity of the meaning of “debenture” becomes important 
in this section (now s. 172A of the Principal Act). 


[7] Now s. 172A (7) of the Principal Act. 


[8] For a form of debenture trust deed, see vol. 3 of Australian 
Company Forms and Precedents, p. 1756. The form will require 
modification if it is proposed to issue unsecured notes. 
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Interests 


This is the compendious term adopted by the drafts- 
man to describe equities in unit trust companies and some 
types of vending machine companies. The definition of 
such a legal conception has proved to be so difficult that 
the method adopted has been to cast the net wide and leave 
room for exceptions. “Interest” means “any right to 
participate or interest, whether enforceable or not and 
whether actual prospective or contingent — 


(a) in any profits assets or realization of any financial or 
business undertaking or scheme whether in the State or 
elsewhere; or 


(b) in any common enterprise whether in the State or else- 
where in which the holder of the right or interest is led to 
expect profits from the efforts of the promoter or a third 
party; or 


(c) in any investment contract — 


whether or not the right or interest is evidenced by a formal 
document or by an interest in any physical asset, but does 
not include any share in a co-operative society, an interest 
in a policy of assurance, an interest in a partnership agree- 
ment or any prescribed right or interest”. 


An “investment contract” is defined as meaning “any 
contract scheme or arrangement which in substance and 
irrespective of the form thereof involves the investment 
of money in or under such circumstances that the investor 
acquires or may acquire an interest in or right in respect 
of property which under or in accordance with the terms 
of investment will or may at the option of the investor 
be used or employed in common with any other interest in 
or right in respect of property acquired in or under like 
circumstances.” 


Wisely the draftsman has provided for the exception 
by gazettal in the future of any prescribed right or interest 
which may fall within the letter but not the spirit of the 
definition. Obviously much will depend on this definition 
if the Act is to succeed in its purpose. The writer can not 
help thinking that the definition is too loose and obscure 
to succeed. Not only will interests be conceived that will 
fall outside its terms, but quite innocent transactions will 
find themselves attacked because other requirements of the 
Act have not been complied with.”! The draftsman even 
seems to have had second thoughts. In s. 173J he exempts 





[9] Even if only a penalty is provided and the transaction not 
voided, it is open to a party against whom it is sought to 
enforce the arrangement to plead illegality. 
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the application of the Division in the case of a sale of any 
interest by a personal representative, liquidator, receiver 


or trustee in bankruptcy in the normal course of realization 
of assets. 


But what of a sale by a beneficiary under a will in 
those circumstances? Suppose a beneficiary under a will 
advertised his interest for sale? Would he be committing 
an offence? Supposing also a purchaser of a business under 
a contract disposed of his interest by offering it to the 
public by advertisement; would he be committing an 
offence? The list of doubtful cases could be extended to 
such lengths as to make one wish the draftsmen had 
conceived a tighter definition. 


Requirements of issue of interests 


The Act then goes on to provide"! that only public 
companies may offer interests for subscription or purchase 
to the public and then only on terms that a statement 
equivalent to a prospectus suitably adapted is filed.“ The 
Act provides a new Schedule (Schedule Fourteen) setting 
out the matters required to be included in such a statement. 


A trust deed approved by the Registrar-General and 
appointing trustees to represent the owners of the interests 
is also required. The trustees can be appointed only with 
the approval of the Minister!'*] who also has power to 
remove them. They may also be removed by a majority 
of the holders of the interests. There are certain provisions 
which are deemed to be included in every trust deed. To 
some extent these coincide with the compulsory terms of 
the trust deed for unsecured note holders. 


A matter which has caused concern to companies which 
have Unit Trust companies as large shareholders has been 
settled by one of these compulsory terms. Section 173 F 
(1) (d) provides that the [unit trust] company will not 
exercise the right to vote in respect of any shares held by 
the trustee at any election for directors of a company 
whose shares are so held without the consent of the holders 
of the interests concerned given at a special meeting called 
for that purpose. 


The provisions of the Principal Act relating to filing 
of accounts and returns are amplified and extended to 
companies which have issued interests. One of the exten- 
sions of the obligations is to compel!'*! the company to 
supply to any interest holder who so requests, its balance 
[10] Now s. 173B of the Principal Act. 

[11] Section 173C of the Principal Act. 
[12] Section 173E of the Principal Act. 
[13] Section 178G of the Principal Act. 
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sheet and profit and loss: account, its directors’ report, a 
summary of the company’s purchases and sales over the 
accounting period, a list of present investments, and a 
statement showing the total amount of brokerage affecting 
the interest holders paid by the company during the 
accounting period and the proportion thereof paid to any 
broker who is or whose nominee is an employee of the 
company and the proportion retained by the company. 


Conclusions 


It will be interesting to see how well the Act works in 
practice. On the whole, it was a long-needed amendment in 
the current trend of heavy investment. The N.S.W. legis- 
lature has seen fit to control unsecured borrowing by 
companies to a greater extent than its sister Victorian 
legislature. It is to be hoped that the extensive amend- 
ments give the investor the protection that he needs while 
at the same time not unduly hampering the normal borrow- 
ing activities of companies. 


The writer cannot feel so hopeful that the amendments 
intended to control unit trust and vending machine com- 
panies are so explicit that they will have the desired effect 
without undesired side effects. 
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ACTION BY EMPLOYER ARISING OUT OF 
INJURY TO EMPLOYEE 


by 


D. J. MACDOUGALL, LL.B., J.D. 
Senior Lecturer in Law, University of Sydney 


At.common law the general rule was that an employer 
might maintain against a wrongdoer an action to recover 
damages on account of loss which he sustained because of 
an injury to his servant. 


Recently courts in England and Australia have been 
asked to determine who is a “servant” within the meaning 
of the rule. In Commonwealth v. Quince™ and Attorney- 
General for N.S.W. v. Perpetual Trustee Co. Ltd.) the 
High Court and Privy Council emphasized that persons 
holding a “public office’ were not “servants” so that no 
damages could be recovered by the State for injuries to a 
member of the R.A.A.F. or a police constable. 


However, a more severe limitation has been suggested. 
It has been argued that the action does not lie in respect 
of all servants but only in respect of menial or domestic 
servants. 


Early authorities 


Certain early authority supports such a limitation on 
the employer’s right of action. The most important 
authority consists of: 


(a) Certain dicta by EYRE, C.J., in Taylor v. Neri,™! 
where the report states: “His Lordship said, that he did 
not think the Court had ever gone further than the case 
of a menial servant’, and “if the present action could be 
supported, every man, whose servant, whether domestic or 
not, was kept away a day from his businss, could maintain 
an action”. Of this it may be said that it was a decision at 
nisi prius and reported only in a set of notoriously unreliable 
law reports. 


(b) The pleading in Bennett v. Allcott™! where a 
daughter was specifically described as a menial servant. 
Unless this was mere surplusage it suggested that the 
action only lay in respect of such servants. 


[1] [1944] A.L.R. 50; (1944), 68 C.L.R. 227. 
[2] [1952] A.L.R. 125; (1952), 85 C.L.R. 237 (High Court); [1955] 
1 All E.R. 846; [1955] A.C. 457 (Privy Council). 


[3] (1705), 170 E.R. 393; 1 Esp. 386. The italics in the following 
quotation and the extracts from Fores v. Wilson and Blackstone 
were supplied by the author. 


[4] (1787), 100 E.R. 90; 2 T.R. 166. 











Australian Conveyancer and Solicitors Journal, August, 1960. 


124 THE AUSTRALIAN LAWYER 1960 





(c) A statement by LorD KENYON®™! in which he 
explained that only a “very slight relation” of master and 
servant was required by referring to the case of a wealthy 
parent maintaining an action in respect of his daughter 
“on the supposed relation of master and servant, though 
everyone must know that such a child cannot be treated 
as a menial servant”. 


(d) A controversial passage in Blackstone." Black- 
stone classified servants into four categories, namely, (i) 
menial and domestic servants; (ii) apprentices; (iii) 
labourers; (iv) superior servants. He then proceeded to 
discuss generally rights arising out of the master-servant 
relationship, including the right of a master to sue per quod 
servitium amisit, and concluded: “The reason and founda- 
tion upon which all this doctrine is built, seem to be the 
property that every man has in the service of his domestics, 
acquired by the contract of hiring, and purchased by giving 
them wages’. The correct interpretation of this passage 
is not free from doubt but it seems more probable that in 
this passage Blackstone used “domestics” to refer to 
servants generally and not to the particular subdivision 
which he had previously marked out." 


However, history furnished equally strong evidence to 
indicate that the action was not limited to menial or 
domestic servants. 


(a) There is nothing in the abridgements, the books 
of precedents of pleading or the reports to indicate that 
the allegation of “servant” had to be further restricted 
and, as DIXON, C.J., pointed out, “it would indeed be 
astonishing if during the seventeenth, eighteenth and 
nineteenth centuries the counts in use had all been 
demurrable”’.'! 


(b) Several cases, of which the most significant is 
Martinez v. Gerber,™! appear to have allowed the action in 
cases where the servant was not a menial or domestic 
servant. As these cases were subsequent to Taylor v. Neri 
it might be argued that whatever the rule in the eighteenth 





[5] Fores v. Wilson (1791), 170 E.R. 85; Peake 77. 

[6] 1 Bl. Comm. at pp. 425-429. 

[7] See the discussion in Commissioner for Railways v. Scott, [1959] 
A.L.R. 896; per Kitto, J. (at p. 908), per Menzies, J. (at pp. 
920-921) and per Windeyer, J. (at p. 928). Sometimes 
“domestics” is rendered as “retainers”. See Kerr’s edition of 
the Commentaries. 

[8] [1959] A.L.R. 896 at p. 920. Reference should be made to this 
judgment of Dixon, C.J., and an article by G. H. Jones “Per 
Quod Servitium Amisit”, (1958) 74 L.Q.R. 39. 

[9] (1841), 3 Man. & G. 88. See also Holdsoll v. Stallebras (1840), 

11 Ad. & El. 301 and Alton v. Midland Railway Co. (1865), 19 

C.B. (N.S.) 212. 
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century it was later extended to cover all servants. 
Martinez v. Gerber was a case in which the Court of 
Common Pleas allowed a master an action in respect of a 
person described as a “servant and traveller”. The English 
Court of Appeal has suggested that it must be assumed that 
the servant in fact lived in the master’s house as a member 
of his household. This is hardly consistent with the view 
taken by the Privy Council that the decision must “be 
regarded as establishing that at this date a person described 
as a servant and traveller stood in such a relation to the 
master as to support the action and this probably repre- 
sents some advance from the limit suggested by EYRE, 
C.J.”70101 


Policemen and Airmen 


In Commonwealth v. Quince and the Perpetual Trustee 
Case the High Court decided that the action was available 
only in respect of “private” services and not in respect of 
“public” service. As the latter case was confirmed by the 
Privy Council on appeal this qualification is firmly estab- 
lished. However, it should be emphasized that the nature 
of the service must be considered to determine whether or 
not a particular Crown employee is holding a public office. 
Thus it has been held that a railway employee does not hold 
a public office. !@ 


The main interest in these cases arises from certain 
statements concerning the scope of the action and the 
damages recoverable under it. For example, in Quince’s 
Case a minority took the view that the action could be 
brought but even they considered it would not permit the 
recovery by the master of a pension paid to the employee.™?! 
In the Perpetual Trustee Case, FULLAGAR, J., reached the 
same conclusion."*] Consequently, it seems that the 
defendant in Commissioner for Railways v. Scott was ill- 
advised not to appeal on the ground of damages—for the 
damages awarded in that case included salary paid as well 
as medical expenses. 


Yet perhaps the most potent dictwm of all was that of 
VISCOUNT SIMONDS in the Perpetual Trustee Case. 
“The form of action appears... to be a survival from 


the time when service was a status. That status 
lay in the realm of domestic relations.”""*! 





[10] [1955] 1 All E.R. at p. 856. 
[11] Commissioner for Railways v. Scott, [1959] A.L.R. 896. 


[12] [1944] A.L.R. 50 at pp. 54-55 (per Latham, J.) and at p. 64 
(per Williams, J.). 


[13] [1952] A.L.R. 125 at p. 158. 
[14] [1955] 1 All E.R. 846 at p. 858. 
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English interpretation 

In Lee v. Sheard"! the plaintiff, Lee, was one of the 
two directors and shareholders in a private company. 
When injured in a car accident he claimed damages in 
respect of the diminution of the distributions received by 
him from the company. The Court of Appeal awarded these 
damages, HODSON and Morris, L.JJ., concurred in a judg- 
ment of DENNING, L.J., which contained the following 
passage: 


“If Mr. Lee had been a servant of the company, the 
company might have recovered damages in an action 
per quod servitium amisit.”™6 


In this dictum there is no suggestion that any qualifi- 
cation on the class of “servants” is necessary. Lee was a 
buyer and seller of textiles. Assuming that he had been an 
employee, he could not have been described as a menial or 
domestic servant. 


However, in Inland Revenue Commissioners v. Ham- 
brook") the Court of Appeal held that the action lay only 
in respect of a member of the master’s domestic household 
and therefore no action could be brought by the Crown 
because of the loss of services of a tax officer. Heavy 
reliance was placed on Blackstone, Taylor v. Neri and 
Bennett v. Allcott. Subsequent cases which permitted the 
action in respect of servants who were not menial or 
domestic servants were either explained on the basis that 
presumably the servants did in fact live as one of the 
family, or discredited on the basis that the matter was 
not argued. The court was strongly influenced by the 
dictum of VISCOUNT SIMONDs in the Perpetual Trustee Case 
which tied the action historically to a status of service 
which lay in the realm of domestic relations. 


In a subsequent case, Receiver for the Metropolitan 
Police District v. Croydon Corporation,"®! a differently 
constituted Court of Appeal treated the Hambrook Case as 
decisive in rejecting a claim for the loss of services of a 
policeman. 


It should be noted that both these cases could have been 
determined on the “public office” principle because in the 
Perpetual Trustee Case an “established civil servant” was 
considered to be analogous to a policeman or soldier. How- 
ever, there is no doubt that the cases were decided on the 
broader principle—that the action exists only in respect 
of domestic or menial servants. 


[15] [1955] 3 All E.R. 777; [1956] 1 Q.B. 192. 
[16] [1955] 3 All E.R. 777 at p. 778. 

[17] [1956] 3 All E.R. 338; [1956] 2 Q.B. 641. 
[18] [1957] 1 All E.R. 78; [1957] 2 Q.B. 154. 
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Commissioner of Railways v. Scott 


In this case an action was brought to recover damages 
for the loss of services of an engine-driver. The High Court 
decided: (1) that the engine-driver was a servant and not 
the holder of a public office; (2) that he was not a menial 
servant; and (3) that the action per quod servitium amisit 
was not limited to menial or domestic servants. 


Of the three dissentients only one, MCTIERNAN, J., 
drew much support from the historical analysis attempted 
by the Court of Appeal in Hambrook’s Case. The other 
members of the High Court substantially discredited the 
historical basis for the decisions of the Court of Appeal. 
Nevertheless the dissentients were prepared to follow these 
decisions on the principle of stare decisis. Admittedly, the 
decisions in England seemed to extend the Privy Council 
decision in the Perpetual Trustee Case. It seemed clear 
that when VISCOUNT SIMONDS referred to domestic relations 
he was using it as a general equivalent to all private 
service and not in any narrower sense. This was demon- 
strated by the facts that:—(1) VISCOUNT SIMONDs had 
referred to Martinez v. Gerber without disapproval and 
(2) although the Perpetual Trustee Case could have been 
determined on the broad ground that a policeman is not 
a domestic or menial servant (if this was in fact the law) 
the Privy Council had concerned itself with the particular 
position of a policeman. The only question was whether 
the English decisions were a legitimate extension of the 
Privy Council decision. 


Short of an appeal to the House of Lords, the law 
seems to be quite clearly settled in both Australia and 
England—and the High Court and Court of Appeal have 
agreed to differ. 


A remaining problem 


There is a serious doubt about the damages recoverable 
by an action per quod servitium amisit. Theoretically one 
can recover the loss arising from the loss of services — 
which may be difficult to estimate and negligible if a 
replacement for the injured employee is readily available. 


In fact, most employers attempt to use the action to 
recover payments of pension or wages and medical ex- 
penses. It is useful to compare the following situations: 


(a) If X, an employee, is negligently injured and 
receives nothing from his employer he can of course recover 
medical expenses and wages lost because of the injury. 
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(b) If Y, an employee, is negligently injured and 
receives ex gratia payments from his employer he can still 
recover medical expenses and wages lost because of the 
injury if he is under an obligation to refund the payments 
by the employer and perhaps even if he is not." 


(c) If Z, an employee, is negligently injured and 
receives payments from his employer which the latter is 
under a legal obligation to pay, the employee cannot recover 
for loss of wages, etc., if he has not in fact lost anything. 
The employer may not be able to sue except in per quod 
servitium amisit because there may be no quasi-contractual 
remedy available. It could be argued that the employer’s 
liability to pay the employee arises out of the contract of 
service or regulations—consequently he cannot allege that 
he has paid out money on behalf of the tortfeasor. Although 
FULLAGAR, J., considers that medical expenses, at least, 
may be recovered in quasi-contract his views should be 
compared with those WINDEYER, J., expressed. °! 


In Commissioner for Railways v. Scott the question of 
damages was not argued and most members of the majority 
reserved their decision on this point. The most careful 
discussion is that of FULLAGAR, J., in this case and the 
Perpetual Trustee Case.) Certainly any employer should 
consider carefully the cryptic statements of the other mem- 
bers of the court on the question of damages before he 
institutes an action per quod servitium amisit. The silence 
seems ominous and it may well eventuate that the damages 
recoverable under this action are severely restricted. 





[19] See G. Borrie, “Cheaper To Knock Down Policemen” (1959) 
109 Law Journal 505, and Blundell v. Musgrave, [1956] A.L.R. 
1183; (1956), 96 C.L.R. 73. 

[20] Compare the views expressed in Commissioner for Railways v. 
Scott, [1959] A.L.R. 896 at p. 904 (per Fullagar, J.) and at 
p. 940 (per Windeyer, J.). 

[21] See Commissioner for Railways v. Scott, [1959] A.L.R. 896 at 

pp. 903-5 and the Perpetual Trustee Case, [1952] A.L.R. 125 

at pp. 156-9. 
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WEST AUSTRALIA NOTES 
by 
J. P. GUILFOYLE 
Solicitor of the Supreme Court of Western Australia 
Medico-Legal 

A joint meeting of the British Medical Association 
and the Law Society was held at the Royal Perth Hospital 
in April under the Chairmanship of Dr. D. Clements. An 
American film entitled “The Doctor Defendant” was 
shown and then a panel consisting of Messrs. F. T. P. 
Burt, Q.C., and K. W. Hatfield and Drs. B. Cohen, B. Hunt, 
D. Copping and Mr. H. Stewart commented on the film and 
answered questions put by members of the audience. 

The meeting was well attended and the hope was 
expressed that similar joint meetings of the two professions 
would soon be held. 

At the May meeting of the Law Society in Fremantle 
the guest speaker was Professor R. E. ten Seldam, Professor 
of Pathology of the Medical School of the University of 
Western Australia, who gave an illustrated address on 
“Forensic Pathology”, in which he summarized the history 
of pathology, and emphasized that autopsies should be 


performed only by fully qualified and experienced path- 
ologists. 


Costs 

The allowance of costs in Supreme Court actions has 
been increased from 7 April, 1960. There is now a lower 
scale up to and including £1,500 and a higher scale for 
claims exceeding £1,500. 

Alterations and increases have also been made in the 
probate and conveyancing scale of costs. 

Full details of the new scales are published in Govern- 
ment Gazette of Western Australia (No. 29) dated 7 
April, 1960. 





BOOK NOTES 
GENERAL LAW 


Common Sense in Law, by Sir Paul Vinogradoff. (Oxford Uni- 
versity Press.) 
Law in a Changing Society, by W. Friedmann. (Stevens & Sons.) 
ENGLISH LAW 
Elements of English Law, 8th Edition, by W. M. Geldart. (Oxford 
University Press.) 
Introduction to English Law, 4th Edn., by P. S. James, LL.B. 
(Butterworth & Co.) 
INTERNATIONAL LAW 
The International Law of the Sea (4th revised edit.). By C. John 
Colombos. (Longmans, Green and Company, Limited.) 
ISLAMIC LAW 
~o Law in the Modern World, by J. N. D. Anderson. (Stevens 
Sons.) 
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CURRENT LEGISLATION 


NEW SOUTH WALES 

Companies (Amendment) Act 1960, No. 31. 

Assent: 28 April 1960, making provision in respect of invitations to 
public to deposit money, etc., with companies; restriction on offer 
of certain interests, etc. 

Co-operation Community Settlement and Credit Act 1923, amended 
by Co-operation (Amendment) Act 1960, No. 11, to make 
provision for indemnification of Building Societies against loss, 
and the formation of Credit Unions. Assent: 13 March 1960. 

Deserted Wives and Children (Amendment) Act 1960, No. 21. 
Assent: 8 April 1960, amending provisions as to imprisonment, 
maintenance of children, etc., in the Principal Act and amending 
the Public Instruction (Amendment) Act 1916-1956, Matrimonial 
Causes Act 1899-1958, and Prisons Act 1952-1957. 

Legal Practitioners (Amendment) Act 1960, No. 25. 

Assent: 19 April, increasing the amount payable in respect of theft 
or fraudulent misapplication out of Solicitors Fidelity Guarantee 
Fund and amending Legal Practitioners Act 1898-1954. 

Public Trustee (Amendment) Act 1960, No. 20. 

Assent: 7 April 1960. 

Suitors Fund Act 1951-1959 and Suitors Fund (Amendment) Act 
1959, amended in respect of liability for costs by Suitors Fund 
(Amendment) Act 1960, No. 8. Assent: 24 March 1960. 

Workers Compensation (Amendment) Act 1960, No. 30. 

Amending the definition of injury in the Workers Compensation 
Act 1926-1958. Assent: 19 April 1960. 


VICTORIA 

Acts Interpretation Act 1960, No. 6632. - 
Assent: 7 June 1960. 

Companies Act 1960, No. 6620. 

Assent: 1 June 1960, amending Companies Act 1958, ss. 63, 259 and 
Seventh Schedule. 

Co-operative Housing Societies (Amendment) Act 1960, No. 6618. 
Assent: 1 June 1960. 

Landlord and Tenant (Further Amendment) Act 1960, No. 6623. 
Assent: 1 June 1960, amending Constitution of Fair Rents Boards, 
determinations, and making of agreements as to fair rent. 

Legal Profession Practice (Amendment) Act 1960, No. 6625. 

Assent: 1 June 1960. 

Licensing (Amendment) Act 1960, No. 6659. 
Assent: 15 June 1960. Operation: 11 July 1960. 

Motor Car (Amendment) Act 1960, No. 6628. 

Assent: 7 June 1960. To come into operation on proclamation. 

Motor Car (Third Party Insurance) Act 1960, No. 6650. 

Assent: 15 June 1960. Operation: 8 July 1960. 

Supreme Court (Proceedings before Master) Act 1960, No. 6634. 
Assent: 7 June 1960, repealing ss. 107-109 of Supreme Court Act 
1958. 

Town and Country Planning (Amendment) Act 1960, No. 6637. 
Assent: 7 June 1960. To come into operation on proclamation. 

Transfer of Land (Stratum Estates) Act 1960, No. 6646. 
Assent: 7 June 1960. To come into operation on proclamation. 
Amending Transfer of Land Act 1958. 

Valuation of Land Act 1960, No. 6653. 

Assent: 15 June 1960. To come into operation on proclamation. 
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CASE NOTE 


Landlord and tenant—premises used for business or com- 
mercial purposes—whether moneys paid by lessee as rent, 
or as bonus or premium—nature of a bonus or premium— 
N.S.W. Landlord and Tenant (Amendment) Act 1948-1958, 
ss. 35, 36.—In the present case, the question arose whether 
certain payments made pursuant to a covenant contained 
in a lease of business premises constituted payment of rent, 
or were made by way of bonus or premium as expressed 
in the covenant. In the former case the moneys paid could 
be recovered from the lessor as being in excess of the fair 
rent under s. 35 of the above Act, but not in the latter case 
for s. 36 of the Act prohibiting the payment of any bonus 
or premium had been declared by Order of the Governor 
not to operate in respect of premises used for business or 
commercial purposes. 


The Court pointed out that the expression “bonus” or 
“premium” has been used in different senses. Thus it is 
frequently used to designate a cash payment made to the 
lessor which represents or is supposed to represent the 
capital value of the difference between the rent actually 
payable and the best rent which might otherwise be 
obtained. Here it is really the purchase money which is 
paid by the lessee for the benefit he obtains under the lease. 


Again, the expression “bonus or premium” is often 
used in a lease to refer to moneys payable as a condition 
precedent to the grant of a lease. It is this latter form of 
payment which has been held to be prohibited and subject 
to criminal proceedings under the English Landlord and 
Tenant (Rent Control) Act, 1949, the former mode of 
payment being regarded merely as a disguised part of the 
rent. Thus a provision in a lease that the unpaid balance of 
a “premium” due to be paid by instalments shall become 
immediately due and payable if the term is determined by 
re-entry has been said to indicate that the premium is 
really consideration for the grant of the lease itself. Hence 
the balance of instalments still remains payable although 
the term has been extinguished by merger. So too, where 
a covenant to pay premium by instalments is a personal 
covenant, which does not run with the land as might 
appear from the lease making the lessor’s consent to an 
assignment or underletting conditional to all remaining 
instalments of premium being paid, then there is a premium 
in the present sense. 


Their Honours also declared that the distinction 
between rent, and a premium or bonus, was one of sub- 
stance which could not be determined by the parties 
themselves by attaching a particular label or description 
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to the payment provisions in the lease. The true nature of 
the payments has to be decided by the court on the con- 
struction of the document before it and in the light of all 
the other relevant circumstances. It appears from the 
provisions of the N.S.W. Act that the expression “rent” 
in the Act is not intended therein to be confined to periodic 
payments covenanted to be paid under that designation; 
and the distinction drawn in the Act between rent, and 
bonuses or premiums, is between those moneys which are 
paid or agreed to be paid “for or in respect of the occupation 
of premises” and those promised or given in consideration 
of the grant of a lease. In the present case, applying the 
above principles, it was held that the payments in question, 
though described in the lease as bonus payments, were 
really payments of rent given for the use and occupation 
of premises, and the right of recovery was thus available 
to the tenant (Nixon v. Doney, [1960] N.S.W.R. 2 (HERRON, 
SUGERMAN and BRERETON, JJ.) (Supreme Court) ). 


A NEW SERIES OF LAW REPORTS 


A new series of law reports has made its début in New South 
Wales—the New South Wales Reports. The first advance part of 
this series was published on 15 July, 1960. 


The New South Wales Reports are to contain not only reports of 
decisions of the Supreme Court of New South Wales, but also within 
the covers of the one series, decisions of the New South Wales Land 
and Valuation Court; and in view of the increased-importance of 
town planning in legal practice, this feature should be welcomed 
by the profession. 

Monthly advance parts are to be issued and, at the beginning of 
each new year, subscribers are to receive a bound volume of the 
reports of decisions for the previous year, upon which the advance 
reports may be discarded. This method of publication and distribution 
is modelled on that of the All England Law Reports and the Victorian 
Reports. 


The object of the monthly advance reports is to provide sub- 
scribers with a speedy, up-to-date coverage of decisions. Judging by 
the first advance part, the requirement of speed has been more than 
amply met. Published (as mentioned above) on 15 July, 1960, this 
advance report contains the decisions given in May, 1960, including 
judgments delivered as late as the end of May; hence, the subscriber 
has received the benefit of printed reports of some judgments in little 
more than six weeks from their delivery. The volume or volumes for 
1960 will include decisions before 1 May, 1960, i.e., which preceded 
those reported in the first monthly advance report. 

The first advance report shows that the reporting has been wide 
and comprehensive. There are judgments on points of law concerning 
appeals, contracts, equitable interests, divorce, tenancy, negligence, 
resumption of land, town planning, and Workers’ Compensation. 
Three decisions of the Land and Valuation Court of New South Wales 
are included. 

The Consulting Editors of the new series are Mr. J. E. Cassidy, 
Q.C., for Common Law and Divorce cases, and Mr. K. W. Asprey, 
Q.C., for Company, Equity, and Tax cases, and the Editor is Mr. J. G. 
Starke, Barrister-at-Law. 











OF SPECIAL INTEREST TO CHRISTIAN PEOPLE 





THE 
BRITISH AND FOREIGN BIBLE 
SOCIETY 


GRANTED ROYAL CHARTER 


The British and Foreign Bible S« as tounded in 
1804 with the single purpose of circulating the Holy 
Scriptures, and the Holy Scriptures only, without note or 
omment. The Society has never been identified with any 
one Christian communion, nor with any party within or 
vithout the Church. It has sought to serve all the servants 
of God and to draw its support from all. 


THE BRITISH AND FOREIGN BIBLE SOCIETY has 
live Characteristics which make it an Ideal Beneficiary :— 
1. Its purpose is definite and unchanging. 
Its record is amazing. 
Its scope is far-reaching. 
Its activities can never be superfluous 
WILL ALWAYS NEED THE BIBLE. 
Its significance is Eternal. 
Correspondence and enquiries from: 


THE VENERABLE ARCHDEACON H. M. ARROWSMITH, M.B.E. 
COMMONWEALTH SECRETARY, 
95 BATHURST STREET, 
SYDNEY 


Telephone MA 4938 


or to the State Secretaries at the following addr 


361 George Street, Brisbane 

95 Bathurst Street, Sydney 

241-3 Flinders Lane, Melbourne 

14 Brisbane Street, Launceston 

73 Grenfell Street. Adelaide 

167 St. Georges Terrace, Perth 
Garema Place. Civic Centre. Canbert 
Mary Street, Port Moresby 
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A. H. TAYLOR PTY. LTD. 
Real Estate Agent, 
Auctioneer and Valuer. 
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SYDNEY 
HOOKER, L. J., LIMITED. 


98 Pitt Street, Sydney. 


Estate Agents, Auctioneers, 
Valuers and Hotel Brokers. 
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HOBART, TASMANIA 


FREEMAN, DUFF & CO. 
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Auctioneers, Real Estate and 
Insurance Agents & Valuers. 
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